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HR 5510

FTC Process and Transparency Reform Act of 2016

Congress: 114 (2015-2017, Ended)

Chamber: House

Policy Area: Commerce

Introduced: Jun 16, 2016

Current Status. Placed on the Union Calendar, Calendar No. 685.

Latest Action: Placed on the Union Calendar, Calendar No. 685. (Dec 13, 2016)
Official Text: https://lwww.congress.gov/bill/114th-congress/house-bill/5510

Sponsor

Name: Rep. Burgess, Michael C. [R-TX-26]
Party: Republican < State TX ¢ Chamber: House

Cosponsors

No cosponsors are listed for this bill.

Committee Activity

Committee Chamber Activity Date
Energy and Commerce Committee House Reported By Dec 13, 2016
Judiciary Committee House Referred to Jun 23, 2016
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May 24, 2016: Referred to the Committee on Energy and Commerce, and in addition to the Committee on the
Judiciary, for a period to be subsequently determined by the Speaker, in each case for consideration of such
provisions as fall within the jurisdiction of the committee concerned.

May 24, 2016: Referred to the Committee on Energy and Commerce, and in addition to the Committee on the
Judiciary, for a period to be subsequently determined by the Speaker, in each case for consideration of such
provisions as fall within the jurisdiction of the committee concerned.

Apr 29, 2016: Referred to the Subcommittee on Commerce, Manufacturing, and Trade.

Apr 29, 2016: Referred to the Subcommittee on Commerce, Manufacturing, and Trade.

Apr 29, 2016: Referred to the Subcommittee on Commerce, Manufacturing, and Trade.

Apr 29, 2016: Referred to the Subcommittee on Commerce, Manufacturing, and Trade.

Apr 29, 2016: Referred to the Subcommittee on Commerce, Manufacturing, and Trade.

Apr 29, 2016: Referred to the Subcommittee on Commerce, Manufacturing, and Trade.

Apr 29, 2016: Referred to the Subcommittee on Commerce, Manufacturing, and Trade.
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Summary (as of Dec 13, 2016)

FTC Process and Transparency Reform Act of 2016

(Sec. 2) This bill amends the Federal Trade Commission Act to provide additional factors for the Federal Trade
Commission (FTC) to consider before it may declare acts or practices to be unlawful on the ground that they are unfair
and likely to cause substantial injury to consumers. Trivial or merely speculative injury or harm must be considered
unlikely to cause substantial injury. But the FTC may consider substantial: (1) an injury that does small harm to a large
number of people, or (2) a significant risk of concrete harm.

In determining the likelihood of substantial injury to consumers, the FTC must consider: (1) monetary harm, (2)
unwarranted health or safety risks, or (3) only emotional or other more subjective harm.

The FTC must find an act or practice to be injurious in its net effects before it may be considered unfair. In determining
the net effects, the FTC must consider: (1) remedy costs; and (2) burdens on society in general, such as increased
paperwork or regulatory burdens or reduced incentives for innovation and capital formation. The FTC may not second-
guess consumer decisions, but may consider whether an act or practice unreasonably creates or takes advantage of an
obstacle to the free exercise of consumer decisionmaking.

(Sec. 3) A consent order entered into by the FTC to enforce against alleged unfair or deceptive acts or practices must
include a termination clause providing for the order to expire within eight years after it is entered into, unless it relates to
alleged fraud or requires a longer time limit. A consent order longer than five years that is unrelated to alleged fraud must
provide for the FTC to: (1) review the order five years after it is entered into, and (2) terminate the order if it has achieved
its initial purposes.

In determining the time limit, the FTC must consider: (1) the impact of technological progress on the order's continuing
relevance; and (2) whether the person, partnership, or corporation would continue to engage in violations without the
consent order.

The bill also allows persons, partnerships, or corporations subject to a consent order that is unrelated to alleged fraud
and has been effective for at least five years to petition the FTC to terminate the order.

(Sec. 4) The FTC must report annually on investigations the FTC has commenced, concluded with official agency action,
or closed with no official agency action. With the consent of persons, partnerships, or corporations that were a subject of
a closed investigation, the FTC must describe the legal analysis supporting its decisions not to continue with
investigations and the industry sectors of those that were the subject of such closed investigations. The bill prohibits the
FTC from including the identity of a person, partnership, or corporation that is a subject of an investigation in its
description of an investigation that closed with no official agency action.

(Sec. 5) The FTC is prohibited from recommending a legislative or regulatory action unless it publishes any economic
analysis or advice prepared by the FTC's Bureau of Economics or indicates that no such analysis or advice was given.
These requirements do not apply to recommendations made: (1) in an appearance by a commissioner before Congress,
(2) to state or local governments, (3) in response to a request by a Member or committee of Congress, (4) to another
federal agency in response to a notice of proposed rulemaking, or (5) to the United Kingdom or the European Union.

(Sec. 6) The bill prohibits the FTC's guidelines or general statements of policy from: (1) conferring rights upon any
person, state, or locality; or (2) binding the FTC or any person, state, or locality to a recommended approach. In



enforcement actions, the FTC must prove a violation of FTC-enforced law.

The FTC's enforcement actions or consent orders may not be based solely on allegations that acts or practices are
inconsistent with guidelines or general policy statements unless the acts or practices violate FTC-enforced law.

Compliance with guidelines or general statements of policy may be used as evidence of compliance with a law under
which the guidelines or statements were issued.

(Sec. 7) Certain FTC investigations involving civil investigative demands must terminate six months after the FTC sends
a verifiable written communication to notify the subject of the investigation. But an investigation may continue beyond that
six-month period if the FTC: (1) sends an additional verifiable written communication, or votes to extend the investigation,
before the period expires; or (2) votes within 30 days after the expiration of such period that it did not send a written
communication because of excusable neglect or a circumstance beyond the FTC's control that rendered notification
during such period impossible.

A bipartisan majority of FTC commissioners may hold a nonpublic meeting to discuss official business if: (1) no votes or
actions are taken, (2) each person at the meeting is an FTC commissioner or employee, and (3) an attorney from the
FTC's Office of General Counsel is present. "Bipartisan majority” means a group of at least two commissioners that
includes, for each political party of which any commissioner is a member, at least one commissioner who is a member of
such political party and, if any commissioner has no political party affiliation, at least one unaffiliated commissioner.

Within two business days after such a nonpublic meeting, the FTC must disclose on its website: (1) a list of persons who
attended such meeting; and (2) a summary of discussed matters, except for matters that are classified or otherwise
exempt from disclosure.

(Sec. 9) The FTC must publish and submit to Congress annually: (1) the FTC's plan describing its projected activities and
timelines for the next calendar year, and (2) a report on FTC enforcement actions to address unfair or deceptive acts or
practices that may have targeted or significantly affected individuals who are 65 or older during the previous year.

Actions Timeline

e Dec 13, 2016: Reported (Amended) by the Committee on Energy and Commerce. H. Rept. 114-875, Part I.

e Dec 13, 2016: Committee on the Judiciary discharged.

e Dec 13, 2016: Placed on the Union Calendar, Calendar No. 685.

e Jun 23, 2016: Referred to the Subcommittee on Regulatory Reform, Commercial And Antitrust Law.

e Jun 16, 2016: Introduced in House

e Jun 16, 2016: Referred to the Committee on Energy and Commerce, and in addition to the Committee on the Judiciary,

for a period to be subsequently determined by the Speaker, in each case for consideration of such provisions as fall
within the jurisdiction of the committee concerned.
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